
There was a man who was a distributor of
industrial gases. He had three sons. The man
made it known that when he died he wanted
his eldest son to have one-half of his cylin-
ders, his middle son to have one-third of his
cylinders, and his youngest son to have one-
ninth of his cylinders. When the man died he
had 17 cylinders. The brothers were at a loss
to understand how to satisfy the wishes of
their father, because 17 is not divisible by two
or by three or by nine. At first they scratched
their heads. Soon they began bickering, and
then the bickering elevated to divisive argu-
ment. Finally, they were persuaded to consult
with the oldest and wisest woman in the
industrial gases industry. After listening to the
brothers describe their problem, the woman
said she didn’t think she could help them, but
she said she had an old cylinder in her garage
and she gave it to the brothers. The next day
the brothers had resolved their problem,
because one-half of 18 is nine, one-third of 18
is six, and one-ninth of 18 is two, the total of
which is 17. So they divided their father’s 17
cylinders exactly as their father wished, and

gave the 18th cylinder back to the wise old
woman. (Adapted from an anecdote devel-
oped by William L. Ury, co-author of “Get-
ting to Yes: Negotiating Agreement without
Giving In” and co-founder of Harvard’s
Negotiation Program.)

Too Many Negotiations 
Fail for the Wrong Reason
What happened? Why had a solution to the
problem evaded the three brothers? We’ll
likely never know, but it probably went
something like this: the eldest son insisted on
nine of the 17 cylinders because one-half of
17 rounded to the nearest whole is nine; and
it is likely that the youngest son insisted on
three cylinders because one-ninth of 17
rounded to the nearest whole is three. That
left the middle son with five cylinders (one-
third of the 17 cylinders rounded down),
making the positions of the others unreason-
able. The eldest son didn’t like being called
unreasonable, and told the middle son that he
didn’t deserve any cylinders because he had
not been a good son to their father. While he

was at it the eldest son also pulled rank on
the youngest son, making it clear that as the
youngest son he didn’t have a say about any-
thing. Thus it was that a solution evaded the
brothers because they quickly became
embroiled in asserting and defending their
respective conflicting positions rather than
focusing on their respective yet not necessar-
ily conflicting interests. In so doing, each
appeared unreasonable and greedy to the oth-
ers, causing them to focus on each other,
rather than the problem. They failed to take a
step back and resolve the problem by finding
a way to satisfy the interests of each—which,
as the wise old woman proved, was possible.

The story that best illustrates why people
fail in negotiation when they focus on their
respective positions rather than their respec-
tive interests or collective interest, is the story
of the two children who are fighting over an
orange. Each wants the whole orange. Push
comes to shove and they run crying to their
mother. What does the mother do when she
sees them fighting over the orange?—split it,
of course, and give each half. What could be
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fairer? Yet each child is still angry. Why?
Because one child needed the whole orange
peel for the cake he wanted to bake for the
school bake sale, and the other child needed
the whole inside of the orange because his
recipe for juice called for him to squeeze the
juice of a whole orange. If only the mother
had asked why each child wanted the orange,
she would have been able to fully satisfy the
interests of each child by giving one the peel
and the other the inside of the orange.

What Is Mediation? 
Most people have heard the term, Alternative
Dispute Resolution (ADR). It is no more than
a means of resolving a dispute that doesn’t
involve going to court. The form of ADR that
most business owners and managers have
come across is arbitration. In arbitration, the
parties to the dispute select an arbitrator to
whom they present the facts and their legal
positions. The arbitrator then renders a bind-
ing decision. Arbitration provisions often
appear in contracts, where the parties agree
that in the event of dispute arbitration will be
used to resolve the dispute. Arbitration, and
arbitration clauses, became popular many
years ago because people viewed arbitration
as faster and less expensive than litigation.
The problem with arbitration, however, is that
while the decision to arbitrate a dispute is
made voluntarily by the parties, the arbitrator
decides/controls the outcome.

ADR also includes non-binding dispute
resolution. When parties use a non-binding
dispute resolution process, they retain control
over the outcome. The most basic form of
non-binding dispute resolution is, of course,
negotiation between the two or more parties
to the dispute. Negotiation is no more than a
voluntary, non-binding process used to
resolve a dispute. But negotiation directly
between two people, or their representatives
who advocate (often adversarial) on their
behalf, is challenging and can very easily get
off track and damage very important business
and personal relationships. It is due to the low
success rate of negotiation directly between

two parties, coupled with the time and
expense of litigation and arbitration, that the
use of mediation has evolved to the point that
it is perhaps the preferred and most widely
used method of dispute resolution today. And
what is mediation? It is no more than
assisted—that is, improved—negotiation.
But the assistance does not come from a rep-
resentative whose duty it is to advocate zeal-
ously on your behalf; rather, it comes from a
neutral (impartial) third party who does not
have a stake in the outcome and who is
trained in negotiation and methods of dispute
resolution. Mediation is popular, and success-
ful, because the mediator focuses the parties
on the future and on their interests in helping
craft a resolution. In litigation and binding
arbitration, however, the court or arbitrator
focuses on what happened in the past and the
legal rights of the parties as a result thereof.
Business owners and managers who have
been involved in litigation know the helpless
feeling of losing control over a dispute and its
resolution. You receive periodic reports on the
status of the litigation, but you feel that you
have totally lost control over the outcome.
With mediation, however, the parties retain
total control over the outcome and in fact
determine the outcome.

There are many reasons to utilize a medi-
ator. A mediator will improve the negotia-
tion. “Split the difference” and “deal
breaker” will not be in the mediator’s vocab-
ulary. The mediator will help the parties
focus on the problem (i.e., 17 is not divisible
by two and the father wanted the eldest son
to have one-half of his cylinders), rather than
the people (i.e., the oldest son is unreason-
able and greedy because he assumes the
father would want him to have eight cylin-
ders). The mediator will also help the parties
focus on their interests (i.e., one child wants
the peel and the other wants the inside of the
orange), rather than their positions (i.e., each
child wants the whole orange). And the
mediator will help the parties focus on their
options, by taking a step back and a fresh
look at the problem. 
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Using Neutral Negotiation 
Facilitators to Advance Your
Business Interests — Even 
Where No Dispute Exists
Dispense the notion that to use a mediator is
to engage in a “touchy feely” exercise to
make people feel good about themselves.
Nothing could be further from the truth in
effective mediation in the commercial arena.
A brass tacks neutral mediator understands
the subject matter, ferrets out the interests
and objectives of the parties, and usually
tells them things that no one else would dare
tell them. And the mediator does it impar-
tially, with a keen eye toward maintaining a
positive and productive relationship between
the parties.

For these reasons, savvy business owners
and managers are increasingly using neutral
mediators to address issues before a dispute
arises. They understand the importance of pre-
empting a dispute and preserving key personal
and business relationships. And they under-
stand that there are situations where, despite
good faith on the part of both parties, there
often exist issues in a business relationship that
cannot be resolved without the assistance of a
third party—and, perhaps most important,
understand the importance of deferring the use
of professionals who may bring an adversarial
approach to the discussion. While there is no
difference between mediation and negotiation
facilitation, because the term mediation is usu-
ally associated with resolution of a dispute, the
term negotiation facilitation has become popu-
lar in situations where a neutral third party is
used where no dispute exists. 

There is no issue or problem that does not
lend itself to use of a negotiation facilitator.
Common situations in which a negotiation
facilitator can be particularly effective
include merger negotiations between two par-
ties, shareholder or management buyout
negotiations, contract negotiations with key
employees or third parties such as suppliers
or distributors, and discussions among family
members in a family-owned business.

Transactions. There is a lot at risk when
two parties who know each other or do busi-
ness with each other begin discussing a trans-
action. It may be two companies that are
competitors that want to merge, or it may be a
company that is a supplier that wants to pur-
chase one of its customers, or it may be a
shareholder who wants to buy out another
shareholder. In each of these situations, the
parties may have a very strong and important

current relationship that neither wants—nor
can afford—to damage. Yet in each of these
situations each party knows it is in his interest
to explore the potential transaction. These are
delicate situations, and one in which a neutral
(meaning one who does not represent either
party) can play a critical role in helping the
parties determine whether a transaction
should and can be consummated. With respect
to a merger, for example, where two compa-
nies will join forces, early issues that should
be explored to determine whether a transac-
tion is feasible are many. Who will control the
board of the merged company, and thus make
the important out-of-the-ordinary course of
business decisions? Who will manage the
business on a day-to-day basis? How will the
stock of the merged company be valued and
allocated at the time of the merger? Are the
cultures of the two companies compatible?
Until it is determined that the parties are
agreeable on these threshold issues, it doesn’t
make sense to take other steps toward the
merger, and it doesn’t make sense to become
adversarial in any fashion at this stage. If the
merger doesn’t occur, it is important for the
companies to maintain the strong relationship
and mutual respect that caused them to want
to discuss a merger in the first place. A neutral
negotiation facilitator who has knowledge and
experience with merger transactions and the
industry in which the companies operate, will
help the parties work through these types of
threshold issues and provide the critical insu-
lation that the discussion mandates.

Family Business Issues. In the family
business context, there are a myriad of situa-
tions in which use of a neutral negotiation
facilitator can be very effective. One of the
reasons negotiation facilitation is particularly
effective in this context is that the individuals
involved have very different rights, authority,
roles, and status within the business. Thus
when the patriarch of the family business,
who has decision-making authority, volun-
tarily involves an impartial third party in the
discussion, those with fewer rights and no
decision-making authority know that the
patriarch is serious about the discussion and
willing to listen to the views of all involved.
Needless to say, as a family business grows,
and becomes multi-generational, the involve-
ment, interests, and objectives of family

members become more and more diverse and
potentially conflicting. Some family mem-
bers may be owners, others may not be own-
ers; some family members may have
management positions in the business, while
others may be rank-and-file employees. Par-
ent-child relationships exist; sibling relation-
ships exist; spousal relationships exist;
in-law, cousin, and other relationships exist;
and gender issues exist. Discussions of
objectives and interests in this context cry
out for early discussion, and cry out for tak-
ing a step back and a fresh, impartial look at
the interests and objectives of all involved as
well as the company itself. These issues rear
their heads in many situations, including
contemplated transactions. It is not uncom-
mon for all of the owners of a family-owned
business to agree that they want to sell the
company. Yet it is common for different own-
ers to want different outcomes from the
transaction. Some may want to simply cash
out; others may want future employment as a
condition to a sale; and others may want
employment of all of the company’s employ-
ees as a condition of the sale. Needless to
say, you are in trouble if the family hasn’t
discussed these issues prior to the negotia-
tion of the deal with the buyer. 

Finally, in any day-to-day business con-
tractual relationship, whether supply, distri-
bution, manufacture, or lease, savvy business
owners are agreeing in advance of a dispute
arising, that in the event of dispute a commer-
cial mediator—also known as a Deal Media-
tor—will be used to help resolve the dispute.
And they do this because they understand that
it will best assure that the strong relationship
between the parties will not be damaged,
because resolution of the dispute will focus
on interests and look to the future not the past,
and because they will have total control over
the outcome of the dispute. ■

Matthew L. Caras is a founder and prin-
cipal of Leaders LLC, a mergers and acqui-
sitions firm that specializes in the industrial
gas, propane, and petroleum marketing
industries (Leaders-LLC.com). Caras is
also a commercial mediator and negotiation
facilitator. He can be reached at MCaras@
Leaders-LLC.com or 888-583-7770 ext 2. 
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