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Didn’t ask – didn’t tell!
For most buyers of small businesses, a heavy
concentration of revenue with one or a few
customers makes an acquisition target more
risky. The thinking is that unless there are as-
signable contracts in place, there is a risk that
these customers will chose not to continue to
do business with the buyer after the closing.
This creates a perceived risk for the buyer. For
the owners (i.e. the sellers) of small busi-
nesses, these large customers are often viewed
in the opposite light — they have been the
lifeblood of the business over the years mak-

ing it less risky for them. Neither perspective
is right or wrong; they are just different per-
spectives. That being said, if the buyer fails
to ask about customer concentration and the
seller doesn’t realize it’s a potential problem,
an “Uh Oh” moment is sure to occur at some
point in the process when the issue comes to
the forefront. Often this would be during the
due diligence process after the economic
terms of a deal have already been negotiated.
This newly identified risk may cause the
buyer to have to reconsider the proposal they
originally made.

Did ask – did tell – but the answer
missed the mark!
Let’s assume the buyer does ask the question
about customer concentration and phrases
their question in the following way: “Please
provide us with revenue by customer account
for each of the past three years with the cus-
tomer names removed.” The seller forwards
this request to his or her VP of Finance and
gets back a spreadsheet listing all customer ac-
counts (names removed) with the total rev-
enue for each account number for each of the
past three years. The seller forwards the infor-
mation to the buyer who notes that there are
no accounts that represent more than eight per-
cent of total revenue in any given year. This is
an acceptable level of risk for this particular
buyer so they check off customer concentra-
tion as a potential risk.

What neither the buyer nor the seller real-
izes, however, is that four of the top ten “ac-
count numbers” are actually the same
customer. This is due to the fact that the
seller’s computer system requires a different
account number for each “ship to” location.
This particular customer has four different
“ship to” locations and thus four different 
customer accounts. Since the customer 
names were removed from the list, this goes
unnoticed by the buyer or the seller. After ag-
gregating these four accounts, the revenue
that this customer represents is almost 25 per-
cent of total revenue — a much bigger con-
cern for most buyers.

In this example, the misinformation was not
intentional, however, it does not mitigate the
seriousness of the “Uh Oh” moment that will
surely occur further along in the process. It
may occur during due diligence when the
buyer and seller are paying closer attention to
the information being exchanged, or it may
occur just before the closing when the cus-
tomer names are being added to the spread-
sheet so it can be attached as a disclosure
schedule to the purchase agreement. Regard-
less of exactly when it occurs, both parties will
have spent considerable time and money only
to realize that they may need to go “back to the
drawing board” or worse, scrap the whole deal.

“I didn’t know that!”
Avoiding the “Uh Oh” Moments that Can Kill a Deal

By Brian Deveaux

There are few moments more feared in a transaction process than when a decision maker from
one side or the other says, “I didn’t know that!” (In reality this statement is usually preceded by
another phrase that is not suitable for publishing). These “Uh Oh” moments occur when either
the buyer or the seller of the subject business has proceeded under a false set of assumptions
that they now realize were either incomplete or wrong.  As a general matter, the later in the trans-
action process that this moment occurs, the more fatal it is.  So how do you avoid these dreaded
“Uh Oh” moments?  

“Uh Oh” moments generally occur for one of three reasons:
1. One side or the other fails to ask a critical question at the appropriate stage of the process.
2. The critical questions are asked but the information is unintentionally presented in such 

a way as to be confusing, misleading, or incomplete.
3. The critical questions are asked but material information is withheld or presented in an 

intentionally misleading way.

To illustrate these points, I will use a specific example that arises in most every transaction
involving the purchase and sale of a business — the issue of customer concentration.

“I didn’t know that!”
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“I didn’t know that!”

Did ask – didn’t tell (shame on you).
Carrying this illustration further, let’s again as-
sume that the buyer did ask the question about
customer concentration and that the information
was presented in a clear and accurate way at the
time the question was asked. The data showed
that the top three customers represented 13 per-
cent, 11 percent, and 10 percent of revenue re-
spectively. While somewhat concerning to the
buyer, this data was factored into the buyer’s fi-
nancial analysis and after much negotiation be-
tween the buyer and seller, the economic terms
of a deal were reached. The due diligence
process proceeded without any additional major
issues and the transaction documents were fully
negotiated. The only condition remaining be-
fore closing was receipt of a third party consent
required to complete the transaction.

Within the purchase agreement that was ne-
gotiated, there is a standard seller representa-
tion that says, in effect, “The seller is not
aware of any material changes within its cus-
tomer base that could have a detrimental im-
pact on its business.” The problem in this case
is that the seller was aware of a potential ma-
terial change. A few days earlier, the CEO of
Customer #3 (the customer that represented 10
percent of sales) had called the seller to request

his consent to assign all of its contracts to Cus-
tomer #1 who was planning to acquire Cus-
tomer #3 in a transaction that would not be
made public for another month. The combin-
ing of these two customers would create a con-
centration level of 23 percent for the seller’s
business. While the seller may not have seen
this as a material change under his ownership,
based on the negotiations that took place, he
knows that it would be viewed as a material
change to the buyer of his business.

Notwithstanding that, the seller decides not
to disclose this information to the buyer. He
justifies it in his own mind by saying “maybe
that deal won’t happen and even if it does I
would not consider it to be material.” Turns
out he is wrong! The transaction between our
hypothetical buyer and seller closes. Three
weeks later the acquisition of Customer #3 by
Customer #1 closes and is announced publicly.
In the press release announcing the acquisi-
tion, the CEO of Customer #1 is quoted as
saying that he intends to relocate the opera-
tions of both companies to a new facility that
is several hundred miles away from the seller’s
business.  This move ultimately has a material
impact on the seller’s former business and thus
on the buyer of the business. This is a big “Uh

Oh” moment, most particularly since it has oc-
curred after the deal has closed.  

I will not go into detail about what might
happen from here but suffice it to say that the
outcome for our seller in this hypothetical ex-
ample is not likely to be good.

Conclusion
These are just a few examples of the potential
causes of an “Uh Oh” moment in a transaction
involving the purchase and sale of a business.
There are certainly many others. The best way
to avoid these moments is to approach the
process in a well thought out manner, guided
by the right team of professional advisors who
know what questions to ask, know what infor-
mation is important to both buyer and seller,
and who will help keep you on track (and in
check) throughout the emotional ups and
downs of the transaction process. n
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